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Liquidated Damages:
Is there life after death?
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What are liquidated damages?

APayable for a failure to complete by completion date
AAmount of damages fixed in advance

ATypically, a weekly rate

AEmployer doesn’t have to prove a loss

AMay overcompensate or undercompensate

AMust be a genuine pre-estimate of likely loss
ACan be “zero”

AEOT mechanism



Planned completion  Extension of time Actual completion

date date
1 March 2020 1 April 2020 1 May 2020
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Liquidated damages x 5 weeks @ £10k a week = £50k




Works not completed — what LADs due?

Planned completion Termination Third party completion
date dite dite
1 March 2020 1 May 2020 1 August 2020
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Triple Point Technology v PTT [2019 ]
Court of Appeal
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The LADs clause

“If the Contractor fails to deliver work within
the time specified and the delay has not been
mtroduced by P'T'T, the Contractor shall be
liable to pay the penalty at the rate of 0.1%....0f
undelivered work per day of delay from the due
date for delivery up to the date PTT accepts
such work......”
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Key facts

' Chronic underperformance

- First section — 149 days late

| Rest of works never completed
. TPT stopped working

| PT'T terminated contract
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DECISION = CATEGORY B = $3,304,616.40
LADs UP TO DATE OF TERMINATION
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Court of Appeal decision

{ (a) No LADs (b) up to date of termination (¢) up

to date of completion by another contractor

Doubted category ¢) cases

Category b) can also be problematic

Look at the contract clause

PTT clause had a focus on the date of acceptance

of works by PT'T

1 “up tothe date PTT accepted completed works from
TPT”

DECISION: CATEGORY (A) CASE: NO LADS
FOR UNCOMPLETED WORK
GENERAL DAMAGES PAYABLE
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